Ordinance No. 00-10
' Quest o .
An ordinance granting certain rights and privileges to Quest Communications, Inc., its
successors, and assigns.

Be it ordained by the Governing Body of the City of Roswell, State of New Mexico:

ection 1. of Authoritv.

(a)  There is hereby granted by the City of Roswell, hereinafter called the “City,” to the Quest
Communications, Inc., its successors and assigns, hereinafter called the “Company,” the non-
exclusive right and privilege to construct, erect, operate and maintain, in, upon, along, across, above,
over and under the streets, alleys, public ways and public places now in use or dedicated, and all
extensions thereof, and additions thereto, in said City, poles, wires, cables, underground conduits,
manholes and other telecommunications facilities necessary or proper for the maintenance and
operation in said City of Roswell the Company’s telecommunications business; provided, however,
that no poles or other facilities shall be placed where the same will interfere with any street, roadway
or traffic control facilities or with any existing utility facilities and shall be placed in such a manner
as to cause a minimum interference with the rights or reasonable convenience of property owners
who adjoin any of said streets, alleys or public ways and places. Any and all changes made by the
Company for Company reasons in the location of the poles, wires, cables, underground conduits,
manholes and other communications facilities shall not require the City to pay for the change in any
street, roadway or traffic control facility caused by the change of the locations by the Company. The
cost thereof shall be paid by the Company.

()  Company promises to conduct all operations in or near the public right of way so to minimize
or entirely avoid any hazard, danger or inconvenience to mumcxpal infrastructure needs and uses,
public travel, and the public convenience.

()  Company promises to maintain membership in good standing with the Roswell Utility
Council or other similar or successor organization designated to coordinate underground fixture
locations and installations.

ection 2. anyv Liabilitv and Insurance.

(@  The Company shall, at all times during the life of this franchise, be subject to all lawful
exercise of the police power by the City and to such regulations as the City may, by resoluion or
ordinance, hereafter provide as they relate to the City’s management of its right of way or the terms
of this franchise. It is expressly understood and agreed by and between the Company and the City
that the Company shall save the City harmless from all loss sustained by the City on account of anv
suit, judgment, execution, claim or demand whatsoever, resulting from negligence on the par: of the
Company in the construction or maintenance of its telecommunications system in the City. In the
event that at any time during the period of this franchise the City shall lawfully elect to alter or
change the grade or location of any street, alley, or other public way, the Company, upon reasénable
notice by the City, shall remove, relay, and relocate its poles, wires, cables, underground conduits,
manholes and other telecommunications facilities at its own cost and expense.

(b) During the term of this franchise, the City Engineer or City Safety Officer may review the
relative risk of Company’s installation and operations and direct changes to insurance and liability
protections as he/she may require. Upon request of the City Engineer or City Safety Officer,
Company shall furnish satisfactory evidence of commercial general liability insurance and maintain
the same in good standing, with limits of at least five hundred thousand dollars ($500,000) per
occurrence and one million dollars (51,000,000) aggregate, with the City of Roswell named as an
additional insuréd. Company may choose to self insure.

()  Any Company insurance policy shall be primary to any City insurance coverage; any
Company policy shall afford first dollar protection coverage for risks included in Company’s

| Dot 1 Muﬂd/w% Neve
i .

(ot “Jb %

ﬁ&% u_}. W_’ ’l.(/)"l‘t GT&C’;Lead

Co k\? \6{"9 a()

JI-4-Zeo0
4



-

Section 3. House moving and QOther Unusual Use. Any person or corporation desiring to move a
building or other structure along, or to make any unusual use of, the streets, alleys and public ways
of the City which shall interfere with the poles, wires or facilities of the Company or the City, shall
first give notice to the Company or the City, as the case may be, and shall pay to the Company or
the City, as the case may be, a sum sufficient to cover the expense and damages incident to the
cutting, altering and moving of the wires or other facilities of the Company or the City, and before
a permit is given by the City therefor, the applicant shall present a receipt from the Company
showing the payment. Thereupon the Company, upon presentation of said permit, shall within a
reasonable time thereafter provide for and do such curting, altering and moving of said wires and
facilities as may be necessary to allow such moving or other unusual use of the streets, alleys and
public ways of the City.

Section 4. Consideration. As a further consideration for this franchise, the Company shall pay to the
City franchise payments in an amount equal to 4% of all gross revenues from telecommunications
services provided including data services, exclusive of all federal and state excise taxes, not
including uncollectible revenues related to those services, within the City of Roswell. Payment shall
be made in quarterly installments within sixty (60) days after the end of each calendar quarter during
the term of this franchise.

Section 3. Inspection of Books. The City shall have the right, at all reasonable times, to inspact the
books and records of the Company pertaining to the Company’s gross revenues from
telecommunications services provided including data sarvices hereto received fom the Company’s
subscribers located within the limits of the City.

Section 6. Pavment in Lieu of Qther Taxes. In consideration of the franchise payments hereinabove
provided for, it is expressly understood and agreed by the Company and the City that these payments
shall be in lieu of anv and all other franchise, license, occupation, or other forms of excise or revenue
taxes based upon or measured by the revenues, emplovess, payroll, property, facilities or equipment
of the Company, excepting, however, general ad valorem property taxes, special assessments for
local improvements and sales or gross receipts taxes (all hereinafter referred to as “excepted taxes™).
The franchise payments shall continue only so long as the Company is not prohibited from making
the payments by either the Federal Communications Commission or a change in New Mexico state
law. Furthermore, if the City does levy, charge or collzct or attempt to levy, charge or collect any
other franchise, license, occupation or other form of excise or revenue taxes of the type above
specified in this paragraph (other than excepted taxes). the obligation to make franchise payments -
hereunder shall he abated to the extent such other taxes are levied, charged or collected by the City.

Section 7. Annexarion. Upon any annexation of territery to the City of Roswell, monthly, recurring
local exchange revenues for services hereto received from subscribers located within the annexed
area shall be included in the base for computation of payments due to the City. Such inclusion shall
be effective thirty days after written notice to the Company by the City delivered to the Company
representative, of such annexation.

Section 8. Non-waiver of Other Rights. It is expressly understood and agreed by and between the
City and the Company that neither the grant nor acceptance of this franchise shall constitute a
waiver, either upon the part of the Company or the City, of any rights or claims had or made by
either with respect to the occupancy of the streets, allevs, and public places of the City, under the
laws of the Territory of New Mexico and under the Constitution and general statutes of the State of
New Mexico, nor shall anything herein in anyway prejudice or impair any rights or claims existing
independently of this franchise of the City or the Company, or its predecessors or successors, with

respect to the construction, operation, and maintenance, either before or after the life of this franchise
of telecommunications system in the City.

Section 9, Term of Franchise. The franchise and rights herein granted shall continue in force and
effect for a term of 10 years after the effective date of this franchise.

Section 10. Effective Date. This Ordinance shall become effective thirty (30) days after its
enactment; provided the Company, within those thirty (30) days, shall have filed with the City Clerk
of the City of Roswell an unconditional acceptance thereof. Within ten (10) days after the filing of
the acceptance, the City Clerk shall acknowledge in writing the receipt of the Company’s acceptance.
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